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• Recent cases 

• What is coming over the health and safety horizon? 

• Covid-19 – back to basics and food for thought

Areas to be covered 
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R (ORR) v Renown Consultants Limited (trading as Renown 

Rail Services) 

• Renown were charged with breaches of Section 2 HSWA and 

Regulation 3 MHSWR 1999 

• Two employees of Renown were killed in an RTA as they 

returned home in the small hours of the morning after carrying 

out welding work on the railway.  The driver (one of the 

employees) fell asleep and the car they were travelling in 

crashed.  

Case Law Update
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• The prosecution was brought on the basis that there was a 

failure to carry out a suitable and sufficient assessment as to 

the risk and potential consequences of fatigue where 

employees were required to drive long distances to and from 

their place of work

• The defence case was that this was a RTA and so the 

prosecution was misconceived

• The company was convicted on both counts and was fined 

£450,000.00.  

Case Law Update
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In sentencing the Judge said:

• Renown’s gravest failure was to perform a suitable and 

sufficient risk assessment on the day before the fatalities 

which led to the company failing to comply with its own fatigue 

management procedures nor did it comply with the working 

time limits for safety critical work, such as welding and track-

side work, which insisted there should be a minimum rest 

period of 12 hours between booking off from a turn of duty to 

booking on for the next 

• Operations and managers knew what they were supposed to 

do in relation to fatigue but lip service was paid to these 

systems

Case Law Update 
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• This failure to take seriously was reflected in Renown’s 

attitude and wilful failure of its own policies.  It was a serious 

and systemic failure by Renown

Implications for employers where workers are required to travel 

long distances to and from their place of employment?

Case Law Update 
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• Mr Weal was a self-employed health and safety consultant 

• He gave advice to SMEs on the management and control of 

risk in relation to hand arm vibration, work place noise and 

COSHH 

• His advice was inadequate in many respects 

• He was convicted under Section 3 HSWA and fined £1,400.00

Implications of the case 

• A recognition that employers should be entitled to rely upon 

independent advice (particularly when they are of limited 

size/resource themselves) 

R (HSE) v Clive Weal – Luton Crown Court 30 

June 2020 
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• Organisations using external consultant need to exercise due 

diligence to ascertain the competence of individuals 

• Employing a consultant, however, on the face of it, competent, 

is not necessarily a defence if the company is in breach of its 

own health and safety obligations – but raises public interest 

considerations 

HSE v Clive Weal – Luton Crown Court 30 

June 2020 cont
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• The Defendant company was convicted of a breach of Section 

3 (1) HSWA arising from an accident in construction works 

(office conversions) in September 2016

• Modus specialised in the conversion/fitting out of office space 

• It was fined £1.1 million 

R (HSE) v Modus Workspace Limited – Luton 

Crown Court 21 May 2020 
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The significant points arising from the case are:

• Having reached the starting point for the fine of £1.1 million 

the Judge found no statutory aggravating features but 

accepted all statutory mitigating features were present but, 

notwithstanding that, made no reduction in the starting point

• The Judge took no account of evidence from the company’s 

Accountants/auditors as to the very substantial impact that 

Covid-19 had and will have on the business, particularly 

having regard to its core activities of office refurbishment; the 

Judge took the view that the potential consequences of Covid-

19 were speculative 

R (HSE) v Modus Workspace Limited – Luton 

Crown Court 21 May 2020 cont 
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• The Judge’s approach was that if financial circumstances 

meant that more time was required to pay “the Court will view 

that request with sympathy”

Permission to appeal against sentence in this case has been 

sought 

Stop Press – R (HSE) v Luton Borough Council 14 October 

2020 (Luton Crown Court)

Crown Court Judge reduced the level of fine he imposed from 

£300,000.00 to £104,000.00 due to the Council’s lack of 

revenue as a result of the Coronavirus pandemic

R (HSE) v Modus Workspace Limited – Luton 

Crown Court 21 May 2020 cont
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Draft Building Safety Bill 

• Introduced as a result of Grenfell and the Hackitt review 

• Sets out a stringent new proposed safety regime for Higher 

Risk Residential Buildings (HRRBs) over 18m or six storeys 

high

• The proposed Bill will amend the Building Act 1984 

• The anticipation is that there will be a new Building Safety 

Regulator which will be a branch of the HSE

What is coming over the health and safety 

horizon?
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Draft Building Safety Bill

Key proposals 

• New responsibilities for construction teams involved in new 

builds and landlords of existing HRRBs

• Requirements to submit safety cases 

• Division of the process into gateways as follows:

• Gateway 1 – at the planning application stage 

• Gateway 2 – at the initial building control stage 

• Gateway 3 – equivalent to the current completion/final 

certificate phase 

What is coming over the health and safety 

horizon?
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Draft Building Safety Bill

Key Provisions 

• Competence – the Bill makes provision for regulations to 

establish competence of those taking on work that needs to 

comply with building regulations 

• Mandatory occurrence reporting systems – this will cover any 

structural and fire safety occurrences that could lead to 

significant risk 

• Clearer sanctions – wider the use of compliance and stop 

notices during the design and construction phase together 

with the risk of prosecution 

What is coming over the health and safety 

horizon?
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Building Safety Bill

Role of the Building Safety Regulator 

• To oversee the safety and standard of all buildings 

• To directly assure the safety of higher risk buildings 

• To improve the competence of people responsible for 

managing and overseeing building work 

It is anticipated that this will involve scrutiny of safety cases, 

ascertaining competency and the use of enforcement powers 

What is coming over the health and safety 

horizon?
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These were renewed by HSE on 24 September 2020.  There is 

a focus on occupational health in particular:

• Occupational lung disease 

• Musculoskeletal disorders (MSDs)

• Work-related stress

HSE priorities 
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Occupational lung disease

HSE wants to see:

• Significant improvements in preventing and controlling exposure, 

especially in construction, manufacturing, quarries, mines, waste 

and recycling and agriculture 

• Consultants and product suppliers giving employers advice that is fit 

for purpose

• A rise in HSE’s LAs regulatory profile and cross industry learning 

about “what works”

• National cross-sector leadership on eliminating occupational lung 

diseases

• The next generation of workers being educated and empowered to 

expect better

HSE priorities 
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HSE wants to see:

• Significant improvements in preventing and controlling exposure to 

MSDs, especially in construction, manufacturing, agriculture, logistics 

and transport, waste and recycle, and health and social care 

• A shift in emphasis away from manual handling training and towards 

risk elimination/reduction through design 

• A rise in HSE/LAs regulatory profiles

• Research and development of new thinking on the risks from the new 

flexible ways of working – such as the “always on” culture, increasingly 

sedentary work and increased use of screen based technology 

HSE wants to see:

• Cross-industry learning about what works 

Musculoskeletal disorders 
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HSE wants to see:

• A significant increase in the number of employers taking a 

proactive (rather than reactive) stance to managing WRS 

through the Management Standards approach or other 

suitable risk assessment methodology 

• More HR and health and safety professionals trained and 

competent to implement Management Standards approach 

within the organisations

• Cross-sector learning about “what works”

• Recognition that preventative action on WRS can make a 

valuable contribution to the wider mental health agenda 

Work-related stress
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• A reflection of the fact that ill health vastly exceeds time lost 

due to traumatic injury 

• It reflects changes in work patterns

• Input from the top – the higher ranks of HSE are very focused 

on mental health and wellbeing 

Why these priorities?
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• The legislative framework – Coronavirus Act 2020 and 

Regulations made thereunder 

• Guidance - what is its status?

• Inter-relationship between HSWA 1974 and Covid-19 

guidance 

Covid-19
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RIDDOR Reporting

• Reporting as a dangerous occurrence – “An accident or 

incident at work has, or could have, led to the release or 

escape of Coronavirus (SARS-CcV-2)

• Reporting disease – “A person at work (a worker) has been 

diagnosed as having COVID-19 attributed to an occupational 

exposure to Coronavirus”

• Work related death – “A worker dies as a result of 

occupational exposure to Coronavirus”

Covid-19
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When to report 

• Dangerous occurrence – “The incident must have resulted (or 

could have resulted) in the release or escape of Coronavirus, 

that has, led to possible or actual exposure to Coronavirus”

• Reportable disease – “The responsible person (usually the 

employer) must make a judgment, based on the information 

available, as to whether or not a confirmed diagnosis of 

Covid-19 is likely to have been caused by an occupational 

exposure, that is, whether or not there is reasonable evidence 

that a work-related exposure is a likely cause of the disease”

Covid19 
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When to report cont

• Work related deaths – “To be reportable as a death due to 

occupational exposure to Coronavirus there must be 

reasonable evidence that a work-related exposure caused the 

worker’s death?”

Is a Dangerous Occurrence report ever going to be made 

outside the health/care sector?

• Reportable disease/deaths – “Is there reasonable evidence 

that work-related exposure is the likely cause of the 

disease/death”

Covid-19
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When to report cont

• The assessment of the evidence does not require a complex 

analysis but “There are reasonable judgments to be made as 

to whether the circumstances gave risk to a real risk or had 

the potential to cause the disease/death”

Will any cases of disease/deaths meet that evidential standard 

outside the care/health sector?

Covid-19
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• There will be no change in the requirements of MHSWR 1999 

or HSWA 1974 

• (HSE says) Factor in the risks associated with Covid-19 

• Factoring in and applying guidance is likely to mean that all 

“reasonably practicable” measures are being taken 

Risk Assessment/Management considerations 

in relation to Covid-19
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Other considerations

• Factor in guidance to non-Covid-19 risk specific assessments 

– eg lifting requirements where distancing is not possible

• Statutory testing – keep up to date 

• Considerations on re-entry of premises that have been 

unused

• Sharing information with other employers in circumstances 

where employees are working alongside others (eg 

contractors)

Risk Assessment/Management considerations 

in relation to Covid-19
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• Early stages of lockdown – guidance and assistance

• Six weeks in – threats of enforcement (Improvement and 

Prohibition) Notices 

• Sabre rattling – the threat of prosecutions 

HSE’s Position – is it changing : is it wrong?
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Section 1 (3) HSWA 

“For the purposes of this part risks arising out of or in connection 

with the activities of persons at work shall be treated as 

including risks attributable to the manner of conducting an 

undertaking, the plant or substance used for the purposes of an 

undertaking and the condition of premises so used or any part of 

them.”

COSHH Regulations 2002 – ACOP “The general duties of 

COSHH apply to incidental exposure to, and deliberate work 

with, biological agents.  However COSHH does not cover a 

situation where, for example, one employee catches a 

respiratory infection from another.  This is because Regulation 2

What is the basis of prosecution/enforcement 

action?
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(2) specifies that COSHH only applies in those circumstances 

where risks of exposure are work related and not with those 

where they have no direct connection with the work being done.”

“Infection at work : controlling the risks” (The Advisory 

Committee of Dangerous Pathogens)

“Although your employees may well pick up infections from work 

mates (just as they might from their friends and family outside 

work) – those infections are not your responsibility under health 

and safety law.  This is because the infection is just as likely to 

be caught outside the workplace as in it…”

What is the basis of prosecution/enforcement 

action? cont
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So, is prosecution based on HSWA or Regulations made under 

HSWA misconceived?

What is the basis of prosecution/enforcement 

action? cont
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ANY QUESTIONS?

Jon Cooper

Womble Bond Dickinson (UK) LLP 

E: Jon.cooper@wbd-uk.com

D: 0117 989 6921

M: 07836 504480
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