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THE DEFINITION OF DISABILITY

The starting point is the definition of disability which is provided
in s6 of the Equality Act 2010:

(1) A person (P) has a disability if—

(a) P has a physical or mental impairment, and

(b) the impairment has a substantial and long-term adverse
effect on P's ability to carry out normal day-to-day activities.



The elements are: 

a) The person must have an impairment that is either physical
or mental

b) The impairment must have adverse effects which are
substantial i.e. more than minor or trivial

c) The substantial adverse effects must be long term i.e. more
than 12 months (or likely to last more than twelve months).

d) The long term substantial adverse effects must be

effects on normal day to day activities



NORMAL DAY TO DAY ACTIVITIES

‘In general, day to day activities are things people do on a regular or daily
basis, and examples include shopping, reading and writing, having a
conversation or using the telephone, watching television, getting washed and
dressed, preparing and eating food, carrying out household tasks, walking and
travelling by various forms of transport and taking part in social activities.
Normal day to day activities can include general work related activities and
study and education-related activities, such as interacting with colleagues,
following instructions, using a computer, driving, carrying out interviews,
preparing written documents, and keeping to a timetable or a shift pattern’

From statutory guidance issued by the S of S ‘On matters to be taken into
account in determining questions relating to the definition of disability’



Note that in some instances work related activities are so highly specialised that they
would not be regarded as normal day to day activities (e.g. carpal tunnel syndrome
affecting a concert pianist).

There are illustrative examples given in the Secretary of State’s Guidance of what
might be and what might not be reasonable to regard as having a substantial adverse
effect on normal day to day activities. Examples of what might be reasonable to
consider as having such an effect:

• Difficulty understanding or following simple verbal instructions

• Persistent and significant difficultly in reading or understanding written material

• Persistent distractibility or difficulty concentrating



Examples of what might not be reasonable to consider as having such an
effect:

• Inability to concentrate on a task requiring application over several hours

• Inability to fill in a long detailed technical document

• Shyness and timidity



EXCLUSIONS

There are specific exclusions from the definition of
disability including:

• Addictions e.g. alcohol or nicotine

• Tendency to set fires or steal

• Exhibitionism and voyeurism 



PROTECTION IN EMPLOYMENT

In the context of employment the two principal means
of protection can perhaps be divided into:

a) Protection from discrimination

a) The duty to make reasonable adjustments



DIRECT DISCRIMINATION

This is the first of three types of discrimination: it is
where a person with a disability is treated less
favourably than a person who is not so disabled
because of their disability (s 13 of the EA 2010).

Note there is no prohibition against positive
discrimination in this context.



DISCRIMINATION ARISING

• The second type of discrimination is whether a person with a disability is treated
less favourably ‘because of something arising in consequence of’ the person’s
disability (s15 EA). The most common ‘something arising in consequence of’ a
disability is absence.

• However there is a defence of justification in such a case; if the employer shows
that the treatment is a ‘proportionate means of achieving a legitimate aim’

• Legitimate aims can include the business needs of the employer and efficient
running of that business.

• However the treatment must be proportionate to that aim; this will often be a
question of evidence e.g. what impact was the individual’s absence actually having
on the business? Was it such that dismissal was justified?



INDIRECT DISCRIMINATION

The third type of discrimination is indirect discrimination (s19 EA). This is where a
person ‘applies a provision, criterion or practice’ which is discriminatory in relation to a
person with a disability. Such a provision, criterion or practice will amount to indirect
discrimination if:

• A applies, or would apply, it to persons who do not have a disability

• It puts, or would put, persons who do have a disability at a particular disadvantage
when compared with persons who are not disabled.

• It does actually put the individual concerned at such a disadvantage

• A cannot show that it is a proportionate means of achieving a legitimate aim



REASONABLE ADJUSTMENTS

• The first requirement is a requirement, where a provision, criterion or practice of
A's puts a disabled person at a substantial disadvantage in relation to a relevant
matter in comparison with persons who are not disabled, to take such steps as it is
reasonable to have to take to avoid the disadvantage.

• The second requirement is a requirement, where a physical feature puts a disabled
person at a substantial disadvantage in relation to a relevant matter in comparison
with persons who are not disabled, to take such steps as it is reasonable to have to
take to avoid the disadvantage.

• The third requirement is a requirement, where a disabled person would, but for the
provision of an auxiliary aid, be put at a substantial disadvantage in relation to a
relevant matter in comparison with persons who are not disabled, to take such
steps as it is reasonable to have to take to provide the auxiliary aid.



GUIDANCE: ACAS

What does reasonable mean?

What is reasonable will depend on the size and nature of the organisation, a
large employer will be more likely than a small shop to have the resources to
make very expensive adjustments. However, many adjustments will be simple
and inexpensive. Some examples of reasonable adjustments might include:

• a special chair because of back problems

• a special keyboard because of arthritis

• a ramp for a wheelchair user

• changing working hours or patterns of work



ACAS (CONT.)

• a phased return after sick leave

• a designated car park space

• modifying sickness absence triggers - these are the number of
days' absence when managers consider warning, and possible
dismissal, unless attendance at work improves

• modifying performance targets.

• Employers should remember the aim of the adjustment is to
take away the disadvantage for the disabled person and
enable them to carry out their job/duties.



GUIDANCE EHRC

• This comes from Code of Practice on 
Employment (2011). 

• There are many examples referred to, 
including: 



 Making adjustments to premises    

   
 Example: An employer makes structural or other 

physical changes such as widening a doorway, 
providing a ramp or moving furniture for a wheelchair 
user.  

 

   
 Providing information in accessible formats  

   
 

   
 Example: The format of instructions and manuals 

might need to be modified for some disabled workers 
(for example, produced in Braille or on audio tape) and 
instructions for people with learning disabilities might 
need to be conveyed orally with individual 
demonstration or in Easy Read. Employers may also 
need to arrange for recruitment materials to be 
provided in alternative formats.  

 

 



 Allocating some of the disabled person’s duties to 
another worker 

 

   
 Example: An employer reallocates minor or subsidiary 

duties to another worker as a disabled worker has 
difficulty doing them because of his disability. For 
example, the job involves occasionally going onto the 
open roof of a building but the employer transfers this 
work away from a worker whose disability involves 
severe vertigo. 

 

   
  



 Transferring the disabled worker to fill an existing 
vacancy 

 

   
 Example: An employer should consider whether a 

suitable alternative post is available for a worker who 
becomes disabled (or whose disability worsens), where 
no reasonable adjustment would enable the worker to 
continue doing the current job. Such a post might also 
involve retraining or other reasonable adjustments 
such as equipment for the new post or transfer to a 
position on a higher grade. 

 

 



• Note the interaction between the duty not to discriminate
from something arising from a disability and the duty to make
reasonable adjustments.

• Employers can often prevent unfavourable treatment which
would amount to discrimination arising from disability by
taking prompt action to identify and implement reasonable
adjustments.

• If an employer has failed to make a reasonable adjustment
which would have prevented or minimised the unfavourable
treatment, it will be very difficult for them to show that the
treatment was objectively justified.



HSWA 1974 S2

• The protective provisions which specifically relate to
disability are contained in the EA 2010. Breach will
give rise to civil liability.

• However remember that where disabled employees
are concerned if they are exposed to risks associated
with their condition then there may be breach of the
general duty under s2 and thus criminal liability.
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