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Overview  
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• Reasons to listen  

– the new Environmental Sentencing Guideline 

– recent trends  

– Thames Water and the £20m fine 
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Relevant offences 
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• Breach of permit / discharges to water – Reg 12, Environmental 

Permitting Regulations 2016 

• Duty of care – Environmental Protection Act 1990 (EPA 1990) 

• Carriage and disposal – EPA 1990 

• Hazardous Waste Regulations 2005 

• Statutory nuisance e.g. noise, odour, traffic and light, EPA 1990 

• Private nuisance 

• S60 COPA notices 

 



Distinction between Enforcement of Environmental 

vs H&S Offences 

4 

Fewer warnings and prosecutions because: 

• Environment Agency, unlike HSE, do not have a mandate 

to go onto sites to carry out regular inspections. 

• Investigations usually triggered after third party notification 

of incident e.g. walkers past a construction site, fisherman 

etc. 

• Incidents not always obvious – even oil spills. The impact 

can be offsite and longer duration e.g. oil can run into a 

drain onsite and pollute a watercourse several 100m 

away.   

NB. Social media is having a real impact on speed of 

notification of Agency 

 



Penalties 

• Fines in the Magistrates’ and Crown Court 

– Unlimited in both now 

• Imprisonment 

– A court can order a custodial sentence for certain 

more serious environmental offences  

• Directors Disqualification Order 

• POCA 

 



The Definitive Guideline (1) 
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Applicability and impact  

 

 

 

• Came into force on 1 July 2014, applies to both 

Magistrates’ and Crown Courts 

• Applies in England and Wales only, but of relevance in 

Scotland 

• Significant increase in the size of fines 

• Guidelines divided into two - organisations and 

individuals 

 

 

 

 



The Definitive Guideline (2) 
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What process does the Court follow?  

 

 

 

 

 

 

• 12-step sentencing process 

• Uses turnover as a starting point for setting fines 

• Court must consider the real economic impact of a fine 

• Offence range and categories – involves an assessment of culpability 

and harm 

– Culpability: Deliberate, Reckless, Negligent or No Culpability 

– Harm: Categories 1- 4 

• Organisations divided up into financial bands dependent upon turnover: 

– large, medium, small, micro 

– VLO 

• Does sentence as a whole meet objectives – punishment, deterrence, 

removal of gain 

 



The Definitive Guideline in Practice (1a) 

Thames Water Utilities Limited – March 2017  

 • Largest ever fine imposed - £19.75m plus costs (£20.3m total) 

• Reinforced principles set out in R v Sellafield / Network Rail – the need to 

sentence large organisations with significant fines   

• “A very dark period for TW” – breaches of law were huge and serious.  

• Offences at six sites during the period 2012-14 

• TW repeatedly caused illegal discharges of sewage into the River 

Thames, and its tributaries. 

• Major environmental damage including visible sewage along 14 

kilometres of the river, the death of birds, fish and invertebrates. 

• Systemic organisational and managerial failings  

• Emphasised the need to prevent attitude of polluting and just taking the 

cost    

• “A fine sufficiently large that TW get the message” 



The Definitive Guideline in Practice (1b) 

Thames Water Utilities Limited – March 2017  

 2 offences: 

• Culpability: reckless (upper end) 

• Environmental harm: category 2  

• Fines of £9m and £8m respectively 

Remaining offences:  

• Culpability: negligent  

• Environmental harm: category 3  

Critical to the sentence – management failures had been 

‘systemic’ 



The Definitive Guideline in Practice (1c) 

Thames Water Utilities Limited – March 2017  

 • Approach to sentencing has changed  

• Raised the bar for sentencing VLOs  

• First case of VLO being classified as reckless 

• TW had a gross turnover of just over £2bn, operating profit £742m. It was 

therefore inevitable that they would be considered to be a very large 

organisation. 

• Each case will turn on its individual facts and be largely linked to the 

court’s assessment of culpability and harm 

• Steps taken post incident to prevent repetition invariably forms part of the 

defence’s mitigation on sentencing. 

 



The Definitive Guideline in Practice (1d) 

Thames Water Utilities Limited – March 2017  

 Mitigation 

• TW apologised and took responsibility for the incidents  

• BUT “enormity of offences appeared to have been overlooked in mitigation” 

• Far-reaching changes had been made to the business since these incident - but 

counted for v little - judge accepted major changes and improvements, but TW 

“needed to be taught a lesson”  

• TW was adding to a community investment fund, ring-fenced for projects to 

improve the river, its wildlife and surrounding environment at the affected locations 

• TW confirmed that the fine would not be passed on to customers and it would 

ensure that Ofwat agreed to the same 

• Judge focused on (new) CEO and his statement 

• A good record after the event, significant investment, even more drastic steps 

such as company restructuring and the dismissal of employees cannot be counted 

on as major mitigating features. 



The Definitive Guideline in Practice (1e) 

Thames Water Utilities Limited – March 2017  

 Practical lessons from TW 

• Other companies may be able to distinguish this offence from others in 

the future  

• TW had a large number of previous convictions for environmental 

offending  

• Culpability for two of the offences was deemed to be reckless – majority 

of the fine (£17m) 

• The courts are now treating incidents of environmental pollution seriously  

• Largest penalty ever for an environmental incident 

• Firm steps must be taken when dealing with an environmental incident to 

ensure as good a position as possible to mitigate any potential financial 

consequence. 

 



 

The Definitive Guideline in Practice (2) 
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• fined £2 million and £50k costs for polluting Kent beaches with untreated sewage 

in 2012 and 2014. 

• Category 1 environmental harm and negligence  

• In May and June 2012, Southern Water’s wastewater pumping station at Margate 

suffered a series of failures.  

• Numerous prolonged discharges of untreated and partially-screened sewage to 

adjacent beach and sea. 

• Due to concerns over public health, several beaches were closed for nine days, 

including over a bank holiday weekend 

 

 

Southern Water’s Margate wastewater 

pumping station  

Southern Water – December 2016  



 

The Definitive Guideline in Practice (3) 
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• Suez Recycling and Recovery UK Ltd (Feb 2017) fined 

£180k + £325k costs 

• Severn Trent Water (July 2016) fined £426k + £38k 

costs 

• United Utilities / KMI+ (June 2016) fined £600k / £333k 

+ costs  

• Yorkshire Water (April 2016) fined £1.1m  

• Powerday Plc (April 2016) fined £1m + £250k costs 

• Moors Colson (March 2016) fined £100k + costs  

• Thames Water (January 2016) fined £1m 

• Yorkshire Water (January 2016) fined £600k 

 
 



Detail on aggravating / mitigating factors 
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2 

1 

3 

2 

3 

1 

Ranking – most commonly cited (Source: EA data November 2016) 



Lack of clarity in Guideline 
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• Lack of guidance for “very large organisations” 

• Lack of guidance on piercing the corporate veil 

• Difficulty in distinguishing between ‘reckless’ and 

‘negligent’ 

• Like H&S – seriousness of harm risked 

 



Other reasons to listen 
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Significant financial, reputational and commercial 

impacts 

• Increasingly aggressive and robust approach by EA to suspected 

or actual criminal breaches of environmental legislation 

• Increased environmental risk after acquisitions 

• Potential longer term impact of environmental issues 

• Reputational risks and adverse PR 

• Insurance premiums 

• Lost time/opportunity cost of Group resource (management, legal, 

SHE) 

• Pre-contract and contractual consequences – procurement 

questions and scoring for bids. 

• Contractual – termination triggers or financial deductions 

 

 



Lessons Learned 
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• Failure to follow procedures 

• No (or inadequate) Risk Assessment / Method 

Statements 

• Inadequate training and follow-up after training  

• Inadequate procedures relating to enforcement action  

• Inadequate document control 

• No evidence of training/competency to demonstrate 

suitability of site workers for the activities undertaken 

• Role of senior and middle management 



Managing investigations 

Key to limiting liability / exposure 

• Prevent further damage and mitigate 

– Strict liability 

– Harm caused 

– Mitigation 

• Obligations to report 

• Collection of evidence 

• Assisting the EA in their investigation 

• Maintaining appropriate lines of communication 

• Internal investigation / reports 

• Policy for liaising with stakeholders 



Conclusions 

• Penalties are increasing  

• Fines focus not just on harm and consequences but on 

the risk of harm 

• Credit is likely to decline after the initial opportunity to 

plead  

• The larger the company, the more severe the penalty 

 

 



 

 

Any questions?  

 Any 

questions?  



Contact Details 
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       Claire Gregory 

       Legal Director 

       Environmental 

       T: 0161 250 0188 

       M: 07717 721 355 

    claire.gregory@pinsentmasons.com

mailto:claire.gregory@pinsentmasons.com
mailto:claire.gregory@pinsentmasons.com
mailto:claire.gregory@pinsentmasons.com
mailto:claire.gregory@pinsentmasons.com
mailto:claire.gregory@pinsentmasons.com
mailto:claire.gregory@pinsentmasons.com

